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A. IDENTITY OF PETITIONER
Christopher Eugene Setzer asks this court to accept review of the

decision designated in Part B of this motion.
B. DECISION

Petitioner sceks review of each and every part of the decision of the
Court of Appeals affirming the Clark County Superior Court’s Order denying
Petitioner’s Personal Restraint Petition (PRP). Thc Clark County Superior
Court entered this order dismissing the PRP following an evidentiary hearing
held pursuant to the Court of Appeal’s order transferring the PRP to the Clark
County Superior Court for an evidentiary hearing and ruling. A copy of the
Court of Appeals decision is attached.
C. ISSUES PRESENTED FOR REVIEW

(1) Does a trial court err if it denies relief requested under a PRP
when the evidence presented at a fact findings hearing demonstrates that
the defendant was denied effective assistance of counsel under
Washington Constitution, Article 1, § 22, and United States
Constitution, Sixth Amendment when trial counsel failed to move to
disqualify a jury venire after the defendant informed counsel that he had
viewed the clerk of the court intentionally select three potential venire
members who had an association with the state’s complaining witness?

(2) Does a trial court err if it denies relief requested under a PRP
when the evidence presented at a fact findings hearing demonstrates that
the dcfendant was denied effective assistance of counsel under
Washington Constitution, Article 1, § 22. and United States
Constitution, Sixth Amendment when original trial counsel failed to
move to disqualify a jury venire in its entirety after one venire member
expressed such a negative opinion toward defendant and one of his
witnesses that it tainted the entire panel?
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(3) Does a trial court err if it denies relief requested under a PRP
when the evidence presented at a fact findings hearing demonstrates that
the defendant was denied effective assistance of counsel under
Washington Constitution, Article 1, § 22, and United States
Constitution, Sixth Amendment when original trial counsel failed to
move for a continuance after the defendant informed him that he could
not competently aid counsel during the trial because of his chronic pain
and use of prescription narcotics?
D. STATEMENT OF THE CASE

By information filed in March of 2007, the Clark County Prosecutor
charged Petitioner Christoper Eugene Setzer with one count of felony
harassment under an allegation that he had called Richie’s Tires in Vancouver
and threatened to kill manager Duane McCollum. CP 1, RP 4-5. Following
the filing of these charges Mr. Setzer retained attorney Steven Thayer to
represent him, /d. Well prior to the trial in this case Mr. Setzer had suffered
numerous work-related injuries and was constantly in pain. RP 6. At the
time of his 2007 trial he was taking prescribed narcotic pain medications
including Vicodin and Fentanyl. RP 9. At the beginning of his trial Mr.
Setzer asked his attorney to seek a continuance because his continuous pain
and his medication (1) robbed him of the ability to effectively participate in
the trial and aid counsel, and (2) prevented him from testifying. RP 11-12.
Trial counsel failed to seek a continuance pursuant to Mr. Setzer’s request.
RP 80-81.

At one point during jury selection in this case, Mr. Setzer waited in the

courtroom while his attorney and the prosecutor discussed pretrial matters
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outside the court. RP 13-16. While in the courtroom Mr. Setzer watched the
court clerk intentionally select specific juror names from a particular section
of the box in which all of the names had been put. /d. Upon trial counsel’s
return into the courtroom Mr. Setzer explained what he had seen and asked
counsel to move to disqualify the venire members since the clerk had not
randomly selected them. Id. However, trial counsel did not make such a
motion and voir dire proceeded with the specially selected venire members
included in the panel. RP 16-17.

During voir dire one of the panel members stated in front of the other
panel members that she had gone to school with Mr. Setzer’s witness and had
a “negative” view of him based on “prior knowledge.” RP 39-40. Based
upon his observations of this venire member and the reactions of the other
venire members around her, Mr. Setzer believed that her statements had
irreparably tainted the entire panel. Jd. As a result, Mr. Setzer asked his
attorney to move to disqualify the entire panel. /d. Trial counsel failed to
make such a motion. RP 21.

Following trial Mr. Setzer was convicted. See State v. Sefzer, noted at
152 Wn.App. 1004 (2009), review denied 170 Wn.2d 1006 (2010). He
thereafter pursued a direct appeal and included a lengthy Statement of
Additional Grounds (SAG) in which he claimed ineffective assistance of

counse]. /d. The Court of Appeals ultimately affirmed his conviction, noting
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that the record was insufficient to address his claim that he had been denicd
effective assistance of counsel. CP 24-25. Mr. Setzer thereafter filed a PRP,
in which he claimed that trial counsel had been ineffective when he (1) failed
to seck a continuance based on Mr. Setzer’s inability to effcctively participate
in the trial because of his prescription narcotic use, (2) when he failed to
move to disqualify the jury venire based upon the clerk’s non-random
selection of venire members, and (3) when he failed to move to dismiss the
entirc panel after one member’s negative comments irretrevably tainted the
entire panel. CP 33-48.

Ultimately the Court of Appeals transferred the PRP to the Clark County
Superior Court for a decision on the merits after a fact-finding hearing. CP
24-25. In December of 2012, the Clark County Superior Court called the
case for a hearing pursuant to the Court of Appeals’ order. Exhibit 4. During
that hearing Mr. Setzer testified in support of the factual claims he had made
in his PRP and the state called his trial counsel and the ex-trial clerk to rebut
these claims. /d.

During his time on the stand, Mr. Setzer testified that he had asked his
trial attorney to seek a continuance based on his condition and the
medications he was taking at the time. RP 7-11. During this testimony the
court admitted an exhibit outlining the medication Mr. Setzer had been

prescribed in the months prior to trial. Ex. 2; RP 7-11. Later, trial counsel
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denied that Mr. Setzer had asked him to seek a continuance. RP 79.
However, he did acknowledge that he kncw Mr. Setzer was in pain and was
taking pain medication at the time of trial. RP 79-81, 108,

Mr. Setzer also testified to his observations regarding the clerk’s use of
a non-random process to seat the jury venire members. RP 13-17. His trial
attorney later testified that he recalled that Mr. Setzer had noted a problem
with the procedure, although counsel didn’t take any steps to investigate the
claim. RP 87-88. During the hearing the prosecution also called the ex-clerk
from the defendant’s trial. RP 56. She had subsequently been fired from the
clerk’s office for failing to follow proper procedures. RP 56, 58-59. She
testified that (1) her usual practice was to seat jurors randomly, (2) that she
had no reason to stack the jury against Mr. Setzer, and (3) she had no memory
of the case and there might have been a different clerk that day. RP 53-55.

Finally, Mr. Setzer testified regarding his recollection of the “taint” that
arose during jury selection. RP 7-11. On this point the court also considered
a transcript of that portion of jury selection dealing with that comment. See
Exhibit 4. The transcript excerpt indicates that a prospective juror announced
that she may have gone to school with Mr. Setzer's primary witness and that
she would not believe his testimony. Exhibit 4, p. 24, This exchange went
as follows:

THE COURT: Does anyone know a Dean Gregory from Carson or

Tyler Grocery?
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MS. MILES: I may have gone to school (inaudible) elementary and
high school.

THE COURT: With Dean?
THE COURT: Okay. How old is he?
MR. UNIDENTIFIED: Late 30s.

THE COURT: Okay. So, possible — at Carson or where did you go
to school?

MS. MILES: Lyle.

THE COURT: Okay. So if you know him, how would that affect you
if he testifies as a witness? If you can say without —

MS. MILES: Negative. It would be negative.

THE COURT: Okay. So you’ve already formed an opinion, then?

MS. MILES: Based on my prior knowledge, correct.

THE COURT: Okay. Any objection to this juror sitting?

MR. THAYER: Yes, Your Honor.

THE COURT: Okay. I'm going to excuse — you’re Dana Miles?

MS. MILES: (No audiblc response.)

THE COURT: Thank you very much. You’'re excused.
Exhibit 4, p. 24-25.

After the presentation of evidence at the hearing on Mr. Setzer’s PRP the

court took the case under advisement. CP 368. The court later entered
findings of fact and conclusions of law dismissing Mr. Setzer’s Personal

Restraint Petition. CP 368.
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

Under RAP 13.4(b), this court has set out four bases for granting review
of a final decision of the Court of Appeals. The third basis is: *(3) If a
significant question of law under the Constitution of the State of Washington
or of the United States is involved .. .."” The case at bar presents such a
significant question of law under the constitution. Specifically, this case
presents a significant question about what constitutes effective assistance of
counsel and the right to a fair and impartial jury under Washington
Constitution, Article 1, §§ 21, 22, and United States Constitution, Sixth
Amendment. The following sets out this argument.

(1) Denial of An Impartial Jury. An accused person has a
constitutional right to a fair trial by an impartial jury. Washington
Constitution, Article 1, §§ 21, 22;: United States Constitution, Sixth
Amendment. To assure this right prospective jurors must be selected at
random from a fair cross section of the population of the area served by the
court. See RCW 2.36.080. Prejudice is presumed from any material
departure from the statutory procedure. State v. Tingdale, 117 Wn.2d 595,
600, 817 P.2d 850 (1991).

In this case, Mr. Setzer obscrvcd the jury clerk seating jurors in a
non-random fashion. RP 13-16. He notified his attorncy, but Mr. Thayer did

not take any steps to investigate or address the problem. RP 16-17,87-88.
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Under these circumstances, Mr. Thayer’s failure to seek disqualification of
the jury panel deprived Mr. Setzer of the effective assistance of counsel.

The trial court’s finding that the clerk complied with proper procedures
was not supported by the evidence, First, the jury clerk was subsequently
fired for failing to comply with procedures. RP 56, 58-59. Second, the clerk
did not even recall Mr, Setzer’s trial and indicated that another clerk might
well have selected the jurors for the seating chart. RP 53-55. Under these
facts trial counsel should have brought his client’s concems to the court’s
attention. His failure to do so deprived Mr. Setzer of his right to a fair and
impartial jury and effective assistance of counsel under Washington
Constitution, Article 1, §§ 21 and 22 and United States Constitution, Sixth
Amendment. Thus, the Court of Appeals erred when it affirmed the trial
court’s order denying and dismissing Mr. Setzer's PRP and this court should
accept review of this decision.

2. Failure to Seek Disqualification of the Jury Venire. The
constitutional right to an impartial jury is infringed *“[e]ven if “only one juror
is unduly biased or prejudiced ...”” U.S. v. Eubanks, 591F.2d 513, 517 (9th
Cir. 1979) (quoting U.S. v. Hendrix, 549 F.2d 1225,1227 (9th Cir. 1977)).
Every single juror must be capable and willing to decide each case solely on
the evidence before it. Mach v. Stewart, 137 F.3d 630. 633 (9th Cir. 1997)

(citing Smith v. Phillips, 455 U.S. 209, 71 L.Iid.2d 78.102 S.Ct. 940 (1982)).
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A defense attorney provides ineffective assistanceby failing to move to strike
biased jurors. Hughes v. United States, 258 F.3d 453 (6" Cir. 2001).

One purpose of voir dire is to secure the right to a fair and impartial jury
through juror questioning. Stare v. Momah, 167 Wn.2d 140, 217 P.3d 321
(2009). When a juror has prior knowledge of the case or prejudice against a
party there is a risk that his or her knowledge or prejudice might “taint the
entire venire and render the defendant’s trial unfair.” /d. This problem may
require a judge to question the biased juror away from the remainder of the
panel. See, e.g., State v. Heath, 150 Wn.App. 121, 206 P.3d 712 (2009).
Proper handling of such “special situations [is] ‘essential to preserve higher
values® of an unbiased jury.” State v. Heath, 150 Wn.App. at 137 (quoting
State v. Easterling, 157 Wn.2d 167, 175 n. 4, 137 P.3d 825 (2006)).

As the court notes in Mach, the comments of a single prospective juror
may ineradicably taint the jury pool. In Mach a prospective juror in that
case, which involved a charge of child molestation, asserted that, in her
experience as a social worker, children never lie about sexual assault.
Although the biased person was dismissed from the casc, the Ninth Circuit
Court of Appeals reversed the defendant’s conviction, holding that he was
prejudiced by the potential juror’s comments in front of the remaining venire
members.

A similar situation exists in the case at bar because the trial court failed
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to properly handle a biased juror. RP 76-78, 107. As a result, the entire jury
panel heard that a woman who went to school with Mr. Sctzer's primary
witness had a negative view ofhim, based on her “prior knowledge.” Exhibit
4, p. 24, Although the juror who made this comment was excused for cause,
the negative effect of her statement could not be undone. The entire panel
was thus left with a neutral party’s negative opinion, which was damaging to
Mr. Setzer’s case. In light of this, defense counsel should have moved to
disqualify the venire. His failure to do so resulted in a trial by a jury tainted
by the negative remarks, and deprived Mr. Setzer of his right to a fair trial by
an impartial jury and his right to effective assistance of counsel. Thus, the
Court of Appeals erred when it affirmed the trial court’s order denying and
dismissing Mr. Setzer’s PRP and this court should accept review of this
decision.

3. Failure to Seek a Continuance. All persons charged with crimes
have the right to be present at trial. Washington Constitution, Article 1, § 22;
State v. Wilson, 174 Wn. App.328, 298 P.3d 148 (2013). In addition, all
persons charged with crimes have the due process right to a meaningful
opportunity to present a complete defense. Washington Constitution, Article
1, § 3; United States Constitution, Fourteenth Amendment;, Holmes v. South
Carolina, 547 U.S. 319, 126 S.Ct.1727, 164 L.Ed.2d 503 (2006). The

accused must be allowed to present his or her version of the facts so that the
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fact-finder may decide where the truth lies. State v. Maupin, 128 Wn.2d 18,
913 P.2d 808 (1996); Chambers v. Mississippi,410U.S. 284, 93 S.Ct. 1038,
35 L.Ed.2d 297 (1973). The state constitution explicitly guarantees the
“fundamental” right to testify. State v. Robinson, 138 Wn.2d 753, 982 P.2d
590 (1999).

Trial continuances are governed by CrR 3.3, Under that rule, the court
“may continue the trial date to a specified date when such continuance is
required in the administration of justice and the defendant will not be
prejudiced in the presentation of his or her defense.” CrR 3.3(f)(2). Failure
to grant a continuance may deprive a defendant of a fair trial. Srare v.
Purdom, 106 Wn.2d 745, 725 P.2d 622 (1986).

In the case at bar, Mr. Setzer was in pain caused by injurics he’d
sustained working in the timber industry. RP 6. At the time of trial, he was
taking Vicodin and Fentanyl. RP 9. His attorney knew that he was in pain,
and that he was taking prescription narcotics. RP 79. Although Mr. Setzer's
pain would likely endure, he could have sought a change in prescription to a
medication that had a smaller effect on his mental clarity and his ability to
participate in his own defense. In particular, with a change in medication,
Mr. Setzer would have been able to take the witness stand and testify on his
own behalf. Had the jury heard his version of events, they might well have

had a reasonable doubt about the offense. See RP 29. Under these
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circumstances, defense counsel should have submitted Mr. Setzer's
continuance request to the trial court.

In this case the evidence does not support the trial court’s findings that
Mr. Setzer “wanted to go to trial” without delay. CP 367. Mr. Setzer’s
testimony shows that he asked his attorney to request a continuance. RP 11
-12. ITis attorney’s testimony did not undermine this assertion. When asked
if Mr. Setzer told him he wanted a continuance because of the pain he was in,
his attorney replied: “I don’t remember if he did or not.” RP 79-80. When
asked what he would have done upon receiving arequest, he repeated “I don’t
remember if he did that or not.” RP 81. He speculated that he would have
discussed the matter with Mr. Setzer and that they would have “decided that
we needed to get it trial.” RP 81. However, he also noted that he didn"t “feel
comfortable talking in hypotheticals because I don’t really remember Chris
asking me to set it over again.” RP 81.

In light of this testimony, Mr. Setzer provided the only evidence
regarding his request for a continuance. Counsel’s statements that “[Wle
were trying the case because he wanted us to™ merely reflect Mr. Setzer’s
decision to go to trial rather than accept a plea. RP 80. Indeed, counsel noted
“we were trying the case then because that was when it was set for trial.” RP
80. Counsel did not suggest that Mr. Setzer demanded that the case go

forward as soon as possible, or that a continuance would be unwelcome. RP
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63-93. The trial court’s finding that Mr. Setzer “wanted to go to trial” cannot
be read to mean that Mr. Setzer did not want a continuance. CP 367.

Neither does Mr. Setzer’s basic competence, intelligence and lack of
obvious impairment control the issue. Mr. Setzer felt that he could not testify
given his condition and the medications he was taking at the time. He did not
claim incompetence. Thus, the court's finding implying that he was
“intelligent™ and had no “mental impairment or disability during the trial”
should not control the issue. CP 367. Had his attorney successfully moved
for a continuance, Mr. Setzer could have consulted with his doctor and sought
adjustment of his medication. With appropriate medication, Mr. Setzer
would have felt comfortable enough to testify at his own trial. Thus, trial
counsel’s failure to seek a continuance denied Mr, Setzer effective assistance
of counsel. Consequently, the Court of Appeals erred when it atfirmed the
trial court’s order denying and dismissing Mr. Setzer’s PRP and this court
should accept review of this decision.
F. CONCLUSION

For the reasons set out in this motion, this court should accept review of
this case and reverse the decision of the Court of Appeal.

Dated this 10™ day of February, 2015.
Respectfully submitted,

ohn A. Hays, No, 16634 [/ ~
Attorgey for Petitioner
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OEPUTY

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, | No. 44558-1-11
| Respondent,
V.
CHRISTOPHER EUGENE SETZER, UNPUBLISHED OPINION
Appellant.
JoHaNSON, C.J, — A jﬁry convicted Christopher Eugéne Setzer of felony telephone

harassment by threatening to kill the person harassed.! Following an evidentiary hearing on a

. remanded personal restraint petition (PRP), the superior court dismissed Setzer's PRP in which be

argued he had received ineffective assistance of counsel on three grounds. Setzer appeals the

superior court’s decision. Finding no error, we affirm.

FACTS

Setzer's conviction arose from an incident in which he threatened to kill Duane McCollum,

a service manager at Richie’s Tire Factory, during a telephone call after Sezter’s car was apparently

1RCW 9.61.230(2)(b).
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"damaged at the tire store. See State V. Se{zer, noted at 152 Wn. App. 1004, 2009 WL 2836621
(2009), review denied, 170 Wn.2d 1006 (2010). The State charged Setzer with felony telephone
harassment by threatening to kill the person harassed, and the case proceeded to a jury trial.
1. TRIAL COURT PROCEEDINGS

During the jury selection process, the court clerk selected slipé of paper containing the
prospective jurors’ names from a box and seated the 38 prospective jﬁrors in the order of selection.
Setzer observed at least some of this process and made some type of objection about the p;ocess'
10 his counsel, Steven ’I’hay‘er. Thayer did not bring Setzer’s objection to the trial court’s attention.

After ihe venire was seated, the trial court questioned the prospective jurors about whether
they knew any witnesses or counsel involved in the case. The prospective juror seated in the 4th
- position was excused for cause because he was a personal friend of Dave Mente from the tire store
and had stated that this relationship would likely influence his judgment of Monte’s credibility.
The prospective juror seated in the 13th position stated that she had had work done on her car at
the tire store in the past and tﬁat she knew Monte from that contact. After she stated that this
would not affect her ability to remain impartiai, peither party moved to excuse this juror.

Axn unidentified prospective juror also stated that Monte was her husband’s f:iénd and that
she had been scheduled to take her car into the tire store that day. After she confirmed that she did
not thznk that this would affect her ability to remain impartial, neither counsel moved to excuse

her. Later, an unidentified prospective juror® also stated that she knew McCollum, apparently from

2 It is not clear from the record whether this was another unidentified juror or the same unidentified
juror,
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having seen his name on his shirt at the tire store. Neither party moved to excuse this prospective
juror after she stated that her familiarity with McCollum would not inﬂuénce her.

The trial court then asked the venire if anyone knew Dean Gregory from Carson. One
prospective juror, Dana Miles, responded that she may have gone to elementary and high school
with Gregory, who was now in his 30s, in Lyle, Washington. The trial court then asked Miles
about how this would affect her ability to serve as a juror:

THE COURT: Okay. So if you know him, how would that affect you 1f he
testifies as a witness? If you can say without --
MS. MILES: Negative. It would be negative.
THE COURT: Okay. So you've already formed an opinion, then?
MS. MILES: Based on my prior knowledge, correct.
Clerk’s Papers (CP) at 243. The trial court excused Miles at Thayer’s request. Thayer did not

move 1o strike the remaining venire.

During the trial, GTegofy testified that he had seen the damage to Setzer’s truck and that he

* had overheard Setzer’s telephone call to McCollum. He also testified that he “heard Setzer threaten

to sue McCollum but denied that Setzer swore or threatened to kill McCollum.” CP at 21. The
jury fouﬁd Setzer guilty as charged. | |
II. AprEAL AND PRP

We affirmed Setzer's conviction in an unpublished decision. ‘See Setzer, noted at 152 Wn.
App. 1004. In this decisioﬁ, we declined to consider Setzer's numerous ineffective assistance of
counsel claims because they related to matters outside the record. Setzer, 2009 WL 28'36621, at
*3.

Setzer then filed a PRP. In this PRP, Setzer alleged that he had received ineffective

assistance of counsel on various grounds. We transferred the PRP 10 the Clark County Superior
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Court for an evidentiary hearing and a decision on the merits under RAP 16.12. We directed the
superior court to consider whether Thayer provided ineffective assistance by (1) failing to move
to disqualify the jury venpire after Setzer informed him that he (Setzer) had viewed the clerk
intentionally pick three prospective jurors associated with the State’s complaining witness when
seating the venire, (2) failing to move to disqualify the jury venire or use a peremptory challenge
when Setzer told him that one of the potential jurors had lied, had ill-will toward him, and had
tainted the jury pool, and (3) failing to move for a continuance after Setzer informed him that his
(Setzer’s) chronic pain and prescription narcotics made it impossible to participate in his.own
defense.
L. EVIDENTIARY HEARING

The superior court held an evidentiary hearing on this matter.> Based on the 'testimpny at
ﬂ:us hearing, the superior court issued a written memorandum opinion summarizing the evidence
presented and making finding of facts as to each issue,

As to the ineffective assistance of counsel claim based on counsel’s failure to move to
dismiss the venire because of the trial court clerk’s alleged misconduct in seating the jurors, the
superior court made the following findings of fact:

This court concludes the court clerk followed proper procedure in the [sic]
selecting the jurors’ names from the box. It is noted no challenge has been made

to the Clark County venire as lacking random Selection; therefore, the slips of

names delivered to the court clerk were already the result of a random selection

process from which the clerk was selecting the order of seating. The clerk followed

the procedure (in place at the time) of placing the slips of paper with the names in

. the box, spinning the box, and selecting randomly for the order of seating. The

clerk could not see into the box. The only information on the slips of paper were
the names of prospective jurors; there was no information on the slips of paper

3 Trial court clerk Doreen Shinabarger, Thayer, and Setzer testified at this hearing.

4
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which would make it possible for the clerk to select for any connection to the case.
In addition, the clerk had no information or possible bias to “stack the jury” against
the defendant. There was no prejudice to the defendant based upon the actions of

- the Clerk. Defendant’s experienced and well-qualified attorney made tactical
decisions, challenging prospective jurors when he had legal cause, as can be seen
from the record of the proceedings. Counsel was not ineffective in failing to
challenge the entire jury panel or the legality of the process.

CP a1 364.

The superior court then addressed the ineffective assistance of counsel claim based on
counsel’s failure to move to disqualify the venire or use a peremptory strike to excuse Miles whom
Setzer alleged had lied, had ill-will towards him; and had tainted the jury pool. The superior court
made the following findings of fact;

The trial judge recognized the juror had formed a negative opinion as to a
defense witness. Mr. Thayer challenged the juror for cause, and she was excused.
Any failure of the witness to recognize defendent or reveal she had a negative
opinion of him was irrelevant as the juror was excused for cause. The acrual
statements of the juror in the presence of other jurors were very limited. There was

- an insufficient basis to challenge the entire panel based on the negative opinion of
one prospective juror about a potential defense witness. As Mr. Thayer concluded,
it is highly unlikely the court would have granted such a challenge, if made.
Counsel was not ineffective for failing to challenge the entire panel based on the
statement of Ms. Miles.

- . CP at 366 (emphasis added).

Finally, the superior court addressed the ineffective assistance of counsel claim based on
counsel’s failure to move for a continvance after Setzer informed counsel that his (Setzer's)
chronic pain and use of prescription narcotics made it impossible for him to participate in defense.
The superior court made the following findings of fact:

The defendant has suffered injuries which have resulted in chronic pain.

The medical record admitted as Exhibit 3 indicates the defendant had been

prescribed medications for pain management. However, the defendant’s attorney,

who discussed all aspects of the case with him over the period of a year, found

defendant to be an intelligent man, and did not note any mental impairment or

5



No. 44558-1-11

disability during the trial. The defendant wanted to go to trial, The defendant’s

own testimony concerning jury selection, although not completely accurate on a

word-for-word basis with the record of proceedings, shows he was aware of the

proceedings and communicated with his attorney during the trial. Defendant has

failed to establish his attorney was ineffective in failing to request a continuance,

CP at 367 (emphasis added).

The superior court concluded that Setzer had failed to show any deficient perforrﬁance or
ﬁrejudice and “denied and dismissed” the petition. CP at 368. Setzer appeals the superior court’s
decision.

ANALYSIS
I. STANDARD OF REVIEW AND INEFFECTIVE ASSISTANCE OF COUNSEL TEST

“A decision of a superior court in a personal restraint prdceeding transferred to that court
for a determination on the merits is subject to review in the same manner and under the same
procedure as any other trial court decision.” RAP 16.14(b). “[TThe petitioner has the burden of
proving issues in a reference hearing by a preponderance of the evidence.” In re Pers. Restraint

of Gentry, 137 Wn.2d 378, 410, 972 P.2d 1250 (1999). We review the superior court’s factual

findings for substantial evidence. Gentry, 137 Wn.2d at 410. “*Substantial evidence exists when

- the record contains evidence of sufficient quantity to persuade a fair-minded, rational person that

the declaxed premise is true.”” Gentry, 137 Wn.2d at 410 (quoting Ino Ino, Inc,lv. City of Bellevue,
132 Wn.2d 103, 112, 937 P.2d 154, 943 P.2d 1358 (1997), cert. denied, 522 U.S. 1077 (1998)).
We do not review the court’s credibility determinations. Genfry, 137 Wn.2d at 410-11.
“Conflicting evidence may still be substantial, so long as some reasonable interpretation of it
supports the challenged findings.” Gentry, 137 Wn.2d at 411. Unchallenged findings of fact are

verities on appeal. See Stare v. O'Neill, 148 Wn.2d 564, 571, 62 P.34 489 (2003).

6
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In this case, Setzer has raised several ineffective assistance of counsel claims. If he meets

the Strickland® standard for ineffective assistance of counsel, he has necessarily made a showing

. of prejudice sufficient to grant a PRP. In re Pers. Restraint of Crace, 174 Wn.2d 835, 846-47, 280

~P.3d 1102 (2012) ("We hdld that if a personal restraint petitioner makes a successful ineffective

assistance of counsel claim, hé has necessarily met his burden to show actual and substantial
prejudice.”). Accordingly, to prevail on an ineffective assistance of counsel claim, Setzer must
show both deficient performance and resulting prejudice. Strickland v. Washington, 466 U.S. 668,

687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). If an ineffective assistance of counsel claim does

ot support a finding of either deficiency or prejudice, it fails. Strickland, 466 U.S. at 697.

Our scrutiny of counsel’s performance is highly deferential. State v. Grier, 171 Wn.2d 17,
44,246 P.3d 1260 (2011). Counsel’s performance is deficient if it falls below an objective
standard of reasonableness. State v. Stenson, 132 Wn.2d 668, 705, 940 P.2d 1239 (1997), cert.
denied, 523 U.S. 1008 (1998). To prevail on a claim that his counsel’s performance was deficient
in failing to file a motion, Setzer mﬁst show that the trial court would have granted the motion.
See State v. Brown, 1'59 Wn. App. 366, 371, 245 P.3d 776 (counsel has no duty to pursue strategies
that reasonably appear unlikely to succeed), review denied, 171 Wn.2d 1025 (2011). To establish
prejudice, Setzer must show a reasonable probability that the outcome would have differed absent

’

the deficient performance. State v. Thomas, 109 Wn.2d 222, 226, 743 P.2d 816 (1987). /

* Strickland v. Washington, 466 US 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

7
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II. ALLEGATION OF CLERK’S MISCONDUCT

Setzer first argues that the superior court erred in concluding that he did not receivé
ineffective assistance of counsel when Thayer failed to move to disqualify the jury venire after
1eMg of a “serious irregularity” in the seating of the prospective jurors.’ This argument fails.

Citing State v. Tingdale, 117 Wn.2d 595, 600, 317 P.2d 850 (1991), Setzer argues that' M
chapter 2.36 RCW requires that jui'ors be selected at random ﬁoﬁx a fair cross section of the
population, see RCW 2.36.080(1),® and (2) we must presume prejudice when there is a departure
from this statutory requirement. He challenges the superior court’s fmding that the trial court clerk
complied with proper procedures in seating the jury panel.

Washington statutes require that the selection of the jury panel be random. See In re Det,
of Twining, 77 Wn. App. 882, 896, 894 P.2d 1331, review denied, 127 Wn.2d 1018 (1995),
abrogated on other grounds by In re Det. of Pouncy, 168 Wn.2d 382, 229 P.3d 678’(2010). Setzer
do es not challenge the superior court’s findings that the clerk could not see into the bofc from which
she drew the potential jurors’ names, that there was no information other than the potential jurors’
names on the slips, or that the clerk had no information that would have allowed her to “stack” the
jury. Thus, these facts are verities on appeal. O"Nez‘ll, 148 Wn.2d at 571. Given these facts, Setzer

does not show that the clerk’s seating of the jurors was anything but random or that the trial court

3 In his statement of additional grounds (SAG), RAP 10.10, Setzer appears to assert that the court
clerk who seated the jury was a person named Linda, not the clerk who testified at the evidentiary

_hearing. The record does not support this assertion. Although the trial court asked someone to

have a person named Linda retrieve a legal pad, there is nothing in the record suggesting that this
person performed any of the clerk’s fumctions at any time.

§ RCW 2.36.080(1) requires, in part, that the persons selected for jury service be selected at
random.
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would have had grounds to grant a motion to strike the vellz'ire. And Thayer had no ;)bligatiOn to
make a motion that the ’;rial-court would not grant.” Thus, the superior court did not err in rejecting
this ineffective assistance of counsel claim.} |
| LI PROSPECTIVE JUROR’S NEGATIVE OPINION
Setzer next argues that the superior court erred when it concluded that Thayer’s failure to
move to disqualify the jury panel after the prospective juror commented that she had a negative

opinion of a defense witness did not amount to deficient performance.” This argument also fails.

7 Although we need not determine whether any potential error prejudiced Setzer, we note that
because Setzer has raised this issue as an ineffective assistance of counsel claim, the presumption
of prejudice described in Tingdale, which did not involve an ineffective assistance of counsel
claim, is not applicable here.

8 In his SAG, Setzer raises several other arguments related to this claim, The majority of these
arguments relate to whether the trial court clerk violated the jury selection process, The arguments
do not alier the above analysis.

Also in his SAG, Setzer appears to contend that at least one of the prospective jurors who
knew people at and did business with the tire store remained on the jury, arguably suggesting that
this was prejudicial to him. Two or three prospective jurors who knew people who worked at the
tire store and who did business with the tire store remained on the jury. But these jurors also stated
that their familiarity with the staff and business relationships with the tire store would not affect
their ability to remain impartial, and there is nothing in the record contradicting these statements.
Thus, to the extent Setzer is arguing that these jurors remaining on the jury prejudiced him, the
record does not support that claim. :

9 At the evidentiary hearing, Setzer testified that the prospective juror’s comments were more
extensive than the record shows. Setzer testified,
Well, she stood up and said that she knew Marvin Dean Gregory, one of my
witnésses. She said that she kmew Marvin had grown up in Lyle, Washington and
that she knew him very well and that he was a no-good person and -~ negative, very
unbelievable, that she didn’t -- if she was 10 hear it, she wouldn’t believe anything
he had to say.
Report of Proceedings (Dec. 6, 2012) at 20- 21. As the superior court recognized, Miles merely
testified that she knew Gregory from elementary and high school and that her prior knowledge
caused her to have a negative opinion of him that would affect her ability to remain impartial.
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Seizer argues thaf although the prospective juror’s statements were brief, they were very
damaging to his defense. Relying on Mach v. Stewart, 137 F.3d 630, 633 (9th Cir. 1997), Setzer
contends that the comments of a single member of the jury venire can “ineradicably taint the jurjf
pool” Am. Br.. of Appellant at 17. But we can easily distihguish Mach on the facts,

In Mach, the defendant was on trial for sexual contact with an eight-year-old girl. 137 F.3d
at 631. The ﬁﬁt prospective juror questioned in voir dire was a social worker, who stated that she
would have a difficult time being impartial because of her work experience. Mach, 137 F.3d at
631-32. She also s;cated that “sexual assault had been confirmed in every case in which one of her

clients reported such an assault.” Mach, 137 F.3d at 632. The court continued to question the

prospective juror, eliciting “at last three more statements from [the prospective juror] that she had

never, in three years'in her position, become aware of a case in which a child had lied about being
sexually assaulted.” Mach, 137 ¥.3d at 632. The court also asked the other prospective jurors
whether anyone disagreed with the woman’s statements and no one responded. Mach, 137 F.3d
at 633, The trial court denied Mach’s motion for a mistrial in which he “argufed] that the entire
panel had been tainted by the exchange between the court and” this prospective juror. Mach, 137
F.3d at 632. |

Oun appeal, the Ninth Circuit stated that “[g]iven the nature of [the prospective juror's)
statements, the certainty with which they were delivered, the years of . experience that led to them,
and the number of times they were repeated,” it “presumefd] that at least one juror was tainted and
entered into jury deliberations with the conviction that children simply never lie about beiné
sexually abuséd. ? Mach, 137 E.3d at 633. It equated the prospective juror’s staternents as

tantamount to introducing highly inflammatory, extrinsic evidence from an expert which was

10
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directly connected to the defendant’s guilt and vacated the conviction after finding that the
statements substantially affected or influenced the verdict. Mach, 137 F.3d at 633.

Here, in contrast, Miles’s statements were brief; occurred only once, did not comment
directly on the evidence but rather on the potential credibility of alwitness Miles had known several
years earlier, and were based entirely on personal opinion and not on years of professional
expeﬁmce. Thus, Mach is not instmcﬁve. |

Furthermore, Setzer does not show that Thayer’s failure to move to strike the jury panel
based on Miles’s statements amounted to deﬁéient performance. Given that Miles’s statement was
brief, based on personal opinion, and she did not elaborate about why she had issues with Gregory,
it was reasonable for Thayer to conclude that it was unlikely the trial court would have granted
such a motion. Accordingly, the superior court did not err in finding that Thayer’s conclusion that
it was unlike;ly the trial court would have granted sﬁch a motion was reasonable. Given this
conclusion, it was not deficient performance to fail to request a mo‘;ion to strike the venire.

Moreox‘rer, there is nothing in the record showing that Miles’s comments tainted the
remaining jury pool. Itis mere conj éctu:re that it did and because this is a PRP, it is Setzer’s burden
to establish this fact.!® Thus, this argument fails.

IV. FAILURE TO REQUEST CONTINUANCE
Finally, Setzer argues that the superior court erred in rejecting his claim that Thayer

provided ineffective assistance when he failed to move for a continuance to allow Setzer to address

10 Setzer could have submitted affidavits or declarations from the jurors on his casé or called these |
jurors to testify at the evidentiary hearing.

11
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medication and/or pain issues. Setzer contends that because he was unable .to address these issues,
he was unable to exercise his right to testify in his own defense. This argument also fails.

Setzer first challenges the sﬁperior court’s finding that he “wanted to go to trial” witﬁout '
delay. CP at 367. His argument focuses on whether he asked Thayer to move for a continvance.
He contends that Thayef’s testimony that he could not remember whether Setzer had asked to

move for a continuance did not contradict his (Setzer’s) tesﬁmony that he had asked Thayer to .

-move for a continuance. Regardless of whether Setzer asked Thayer to move for a continuance,

this ineffective assistance of counsel claim fails because even assuming, but not deciding, that
Setzer did ask Thayer to move for a continuance, the superior court properly determined that Setzer
had not adequatelysupported his claim that Thayer’s performance was deficient.

Setzer argues that the superior court improper‘ly based its conclusion that Thayer’s
representation was not deficient on its factual findings related to Setzer’s basic competence,
ﬁtelligence, or lack of obvious impairment. We disagree.

Thayer’s testimony that Setzer appeared “véry oriented and coherent” while they were
preparing for trial, Report of Proceedings (Dec. 6, 2012) at 83, that Setzer was an intelligent man,
and that be had no concerns about Setzer’s ability to proceed or to assist in his defense support the
superior court’s finding that Thayer “found [Setzer] 10 be an intelligent man, and did not note any
mental impairment or disability during the trial” CP at 367. That Thayer failed to observe any
mental impairment or disability while prepar'ing for trial contradicts Setzer’s assertion that he was
too impatred to testify. And if Setzer was not exhibiting any mental impairment or disability before
trial, it is unlikely that the trial court would have granted a continuance to allow Setzer to deal with .

any health issues. Because Setzer did not show that the trial court would have likely grantéd such

12
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a continuance on this ground, he failed to establish deficient performance, and the superior court
properly dismissed this ineffective assistance claim. !
V. STATEMENT OF ADDITIONAL GROUNDS (SAG)

Setzer also filed a SAG in which he presented numerous arguments. To the extent possible,
we have addressed those arguments in footnotes set out in the relevant argument sections.

Throughout his SAG, however, Setzer appears to challenge numerous issues that were not
presented to the superior court. Because these issue are beyond the scope of this appeal, which is
limited to issues that we dir;scted the superior court to consider, we do not address them.

Setzer fails to establish that the sﬁpen'or court erred in dismissing h13 PRP. Accordingly,
we affirm.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for pilblic record in accordance with RCW 2.06.040,

it is so ordered.

Q9

DHANSON, C.J. v

‘We concur:

Wu)

MAXA, .

Awtton, |

SUTTON, J.

11 Setzer’s testimony that he felt too impaired to testify is not enough to undermine this conclusion
because the superior court was entitled to find Thayer’s testimony more credible and we do not
examine the cowmt’s credibility determinations. Gentry, 137 Wn.2d at 410-11.
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